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EDITORIAL NOTES. 


WE PRINT in this number the syllabus of an important decision of 
Vice-Chancellor Van Fleet, on the right of a receiver of an insolvent 
corporation to take advantage of the invalidity of a chattel mortgage. 
The case is entitled The Receiver of the Graham Button Company v. 
Spielmann. The company executed the chattel mortgage on September 
30, 1891, and, on the fifth of January following, the corporation was 
adjudged insolvent, and the complainant was appointed receiver. He 
filed a bill alleging that the affidavit annexed to the mortgage did not 
state the consideration of the mortgage, as required by the statute, and 
praying a decree that the mortgage was void as against creditors, and 
that the mortgaged chattels might be sold and the proceeds distributed 
among the creditors. The affidavit merely stating that the considera- 
tion was an indebtedness of so much, was held to be insufficient, citing 
Ehler v. Turner, 35 N. J. Eq. (8 Stew.) 68. (See also note to Tomp- 
kins v. Crosby, 13 N. J. L. J. 168.) The Vice-Chancellor then dis- 
cussed the mooted question whether a receiver of an insolvent corpora- 
tion can take advantage of the statutory defect in a mortgage which as 
to the corporation itself is perfectly valid. He said the doctrine was 
entirely settled that it is only creditors whose debts are fastened on their 
debtor’s property, that have the right to call in question the validity of a 
mortgage which the statute makes void as against the creditors of the 
mortgagor, Currie v. Knight, 34 N. J. Eq. (7 Stew.) 485; Jones on 
Chat. Mort., § 245; Thompson v. Van Vechten, 27 N. Y. 568-582; 
Jones v. Graham, 77 N. Y. 628. And he held that under the statute 


providing for the appointment of a receiver of an insolvent corporation, 
(Rev. pp. 189-191, §§ 72-80) the debts of a corporation are fastened 


> 


upon its property the moment it is adjudged insolvent and a receiver is 

appointed to wind up its affairs. ‘ From that time forth,” he said, “ its 

property is by law appropriated exclusively and irrevocably to the pay- 

ment of its debts. Power is conferred on its receiver to take possession 

of all its property and to convert it into money, to the end that the 
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money thus obtained may be distributed among its creditors. No other 
application or distribution can be made of the money realized from its 
property. It must be paid to its creditors, and in distributing it among 
insecured creditors the statutory direction is that they must be paid 
equally in proportion to their respective debts. By an enactment ex- 
pressed in this form, the debts of an insolvent corporation are, in my 
judgment, just as plainly and effectually fastened on its property as they 
would have been, had the statute said in direct terms that when a cor- 
poration is adjudged insolvent, its property shall at once become liable 
for the payment of its debts.” He referred to the analogy of the statute 
making the lands of a decedent liable for the payment of his debts, which 
was held by the Court of Errors to fasten a claim upon the land so as to 
give the creditor a footing in a court of equity, Haston v. Castner, 31 N. 
J. Eq. (4 Stew.) 697. He referred also to the statute regulating the 
distribution of the estates of persons who die insolvent, and to the decision 
in Currie v. Knight, 34 N. J. Eq. (7 Stew.) 485, and his conclusion was 
that both according to the true construction of the statute under considera- 
tion, and according to the construction given to kindred statutes, the 
debts of creditors-at-large of an insolvent corporation are fastened on the 
property by the adjudication of insolvency and the appointment of a re- 
ceiver. This being decided, he held further, that the receiver repre- 
sents the creditors by the express provisions of the statute and for the 
purposes for which he is appointed. He referred to the decision of the 
Court of Errors in Pillsbury v. Kingon, as authority for this position, 
and said that Shaw v. Glen, 37 N. J. Eq. (10 Stew.) 32, so far as it was 
inconsistent with this conclusion, must be considered as overruled by 
Pillsbury v. Kingon, and also by the recent decision in Hopper v. Love- 
joy, 47 N. J. Eq. (2 Dick. Chy.) 573, which would seem to be a direct 
authority in support of the present decision. 

The Vice-Chancellor’s opinion is important as being the first discus- 
sion of the question in this state, and because there is much confusion 
and uncertainty on the subject in other states, and the courts sometimes 
fail to distinguish between the case of a voluntary assignee in insolvency 
and the assignees appointed by the court to wind up a corporation. 


Tue CAsE of The Serapis, 8 U. S. App. 49, is interesting in connection 
with the recent decision of the House of Lords in Smith v. Buker, (1891) 
A. C. 325. It relates to the liability of an employer to a workman in- 
jured by defective machinery, and the application of the maxim volenti 
non fit injuria. A stevedore engaged in loading a vessel with a steam 
winch, inadvertently placed his hand upon the cogwheel and lost several 
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of his fingers. It was insisted that the owners of the boat were negli- 
gent in having a winch with an unprotected cogwheel too near the wheel 
which the stevedore was obliged to handle. The winch had been in use 
several years, and was in good order, but required more care than the 
modern winches in general use. The workman, however, knew all about 
it and had told the mate there ought to be something over the cogwheels. 
To this the mate had replied, “ Be a little careful and it will be all 
right,” and the workman had gone on working with the winch as it was. 
The court said: ‘We are of opinion that where a workman is employed 
to do certain work with a machine which he fully understands, though it 
may not be of the newest pattern, but nevertheless is in perfect order of 
its kind, and may require more care than those of newer patterns, he 
takes the risk of all accidents which may befall him in its use. And if, 
as is the fact in this case, he did not exercise the care required, he must 
suffer the consequences of his negligence.” Goff, J., dissented. He 
referred to Hough v. Railroad Company, 100 U. 8. 213-217; Buzzell v. 
Laconia Manufacturing Co., 48 Me 113, and other cases and especially 
to the recent decisions of the Supreme Court of the United States in the 
Max Morris, 137 U. 8S. 1, and distinguished the decision of the Circuit 
Court of Appeals in the Maharajah, 1 U.S. App. 20. He said it was 
the duty of an employer in inviting his employees to use his structure 
and machinery, to use proper care and diligence to make such structure 
and machinery fit for use (Wharton on Negligence, § 211) and that for 
this breach of duty the employee has a right of action, which is not lost 
even though he may have known the machinery was defective and dan- 
gerous. The briefs of counsel reported at some length furnish an inter- 
esting discussion of the subject and refer to many cases. 

In Smith v. Baker, the plaintiff was injured by the fall of a stone from 
a crane over his head. The plaintiff admitted that he knew there was 
danger of stones falling from the crane, and yet had gone on with his 
work, and on the other hand it was found as a fact that the stones were 
not as firmly secured in the crane as they might and ought to have been. 
The question before the House of Lords was whether the judge ought to 
have non-suited the plaintiff, and not to have allowed the case to go to 
the jury. It was held that the case was properly left to the jury. The 
judges discussed the meaning and application of the maxim volenti non 
fit injuria, and were by no means agreed among themselves. It would 
seem, however, that it was agreed that mere knowledge of the workman 
that the machinery is dangerous does not deprive him of a right of action 
for the negligence of the employer in not using the usual precautions 
against unnecessary danger, danger not incident to the employment but 
to the defects in the particular machine. 

The opinions are the subject of a severe but not very intelligible 
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criticism in the Law Quarterly Review for July. The article contains 
some good suggestions, but the writer has thought more of finding fault 
with the reasoning of the judges than of expressing his own meaning 
clearly. 





TRANSFERABILITY OF CORPORATE STOCK. 


By James D. Bell. 


I. Stock: WHAT IT Is. 

A stock corporation is an association of individuals formed by agree- 
ment, having capital stock divided into shares. The contract between 
the members of such a body consists in the charter or in the rights al- 
lowed and liabilities imposed by the general acts under which it is 
formed, together with such other rights and liabilities as are placed by 
law upon it. The charter is for the corporation what the articles of 
agreement are for the partnership. 

Each subscriber to the stock of a corporation, in effect, agrees to be 
bound by such charter and rules of law. 

Upon subscribing one becomes a stockholder and member of the cor- 
poration, obtaining the rights and incurring the liabilities which the law 
implies from his subscription. The interest of each member whether 
large or small is determined by the amount he agrees to contribute to 
the capital stock. 

For the sake of convenience the capital stock is divided into shares or 
parts. Each member by subscribing agrees to pay for a certain number 
of shares and thus becomes a shareholder. 

The word share, however, has a much broader meaning than the cer- 
tain part of capital stock which a member has agreed to contribute. As 
commonly used it represents all the rights as well as all the liabilities of 
the person who has agreed to contribute to the capital stock, and, unless 
the contrary is indicated, it will be used hereafter in this article in the 
broader sense. 

As we have seen, a shareholder’s rights and liabilities are based on 
the agreement raised by the fact of subscription. Hence a share con- 
sists of certain contract rights and liabilities and is in effect a chose in 
action which is personal property In a few jurisdictions it was early 
held that shares were realty, but later it was well settled to the contrary, 
and many jurisdictions have set the matter at rest by expressly declaring 
that shares are personalty. 


Il. Srock: How TRANSFERRED. 


One of the rights which a stockholder acquires upon becoming a 
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member of the corporation is that of transferring his shares. By the 
transfer the old sharebolder drops out and the transteree is substituted 
in his place. The transferrer loses all his rights and is discharged from 
all further liability unless the contrary is expressly provided by statute, 
and the transferee assumes all the obligations which rested on the trans- 
ferrer and acquires all his rights. This transfer is in effect a novation of 
the contract of membership. 

Shares of stock being personal property are, as a matter of course, 
transferable like other personal property of a like nature. The most im- 
portant and in practice nearly the only way of transferring is by assign- 
ment of the certificate of stock to the vendee. The certificate is a 
paper issued by the corporation to a shareholder, stating that the person 
specified therein is the owner of a certain number of shares of the capi- 
tal stock. The assignment may be made in three different ways: first 
by a simple delivery of the certificate; second by a formal instrument of 
transter, signed by the transferrer and with the name of the transferee 
left blank; third, and most commonly, by a formal instrument of trans- 
fer, united with a power of attorney authorizing a person, whose name 
is generally left blank, to be subsequently filled in, to sign the corporate 
registry book on which the transfer is recorded. By means of this blank 
power of attorney the first or subsequent transferees can obtain a registry, 
without the presence of the transferrer, by filling in the name of the last 
transferee and the attorney who is to make the transfer. 

General laws under which stock corporations are formed, or the 
charters of such corporations, usually contain a provision that the cor- 
poration shall keep a book in which shall be placed the names of the 
stockholders and the number of shares held by each, and that transfers 
of stock shall not be valid unless the transfer be registered in this book. 
The courts, however, have construed the statute to mean something quite 
different from the apparent meaning. 

The leading case in New York is Kortright v. The Commercial Bank, 
22 Wend. 348, citing 2 Cowen 770, where it was directly decided that 
as between the parties the whole legal and equitable title passed to the 
assignee, though there was no transfer on the books. 

See also McNeil v. Tenth National Bank, 46 N. Y. 325. Judge 
Rapallo in delivering the opinion of the court in this case says: “ Such 
provisions are intended solely for the protection of the corporation and 
van be waived or asserted at itspleasure, and that no effect is given to 
them except for the protection of the corporation.” 

By omitting to register his transfer, the holder of the certificate and 
power fails to obtain the right to vote, and may lose his stock by a fraud- 
ulent transfer on the books of the company by the registered holder to a 
bona fide purchaser for value. He also takes the risk of the collection 
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member of the corporation is that of transferring his shares. By the 
transfer the old sharebolder drops out and the transteree is substituted 
in his place. The transferrer loses all his rights and is discharged from 
all further liability unless the contrary is expressly provided by statute, 
and the transferee assumes all the obligations which rested on the trans- 
ferrer and acquires all his rights. This transfer is in effect a novation of 
the contract of membership. 

Shares of stock being personal property are, as a matter of course, 
transferable like other personal property of a like nature. The most im- 
portant and in practice nearly the only way of transferring is by assign- 
ment of the certificate of stock to the vendee. The certificate is a 
paper issued by the corporation to a shareholder, stating that the person 
specified therein is the owner of a certain number of shares of the capi- 
tal stock. The assignment may be made in three different ways: first 
by a simple delivery of the certificate ; second by a formal instrument of 
transfer, signed by the transferrer and with the name of the transferee 
left blank; third, and most commonly, by a formal instrument of trans- 
fer, united with a power of attorney authorizing a person, whose name 
is generally left blank, to be subsequently filled in, to sign the corporate 
registry book on which the transfer is recorded. By means of this blank 
power of attorney the first or subsequent transferees can obtain a registry, 
without the presence of the transferrer, by filling in the name of the last 
transferee and the attorney who is to make the transfer. 

General laws under which stock corporations are formed, or the 
charters of such corporations, usually contain a provision that the cor- 
poration shall keep a book in which shall be placed the names of the 
stockholders and the number of shares held by each, and that transfers 
of stock shall not be valid unless the transfer be registered in this book. 
The courts, however, have construed the statute to mean something quite 
different from the appareut meaning. 

The leading case in New York is Kortright v. The Commercial Bank, 
22 Wend. 348, citing 2 Cowen 770, where it was directly decided that 
as between the parties the whole legal and equitable title passed to the 
assignee, though there was no transfer on the books. 

See also McNeil v. Tenth National Bank, 46 N. Y. 325. Judge 
ys: “Such 
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ulent transfer on the books of the company by the registered holder to a 
bona fide purchaser for value. He also takes the risk of the collection 








294 THE NEW JERSEY LAW JOURNAL. 


of dividends by his assignor, or of any lien the corporation may have on 
the shares. But in other respects his title is complete, and if the cor- 
poration wrongfully refuses the transfer when demanded by the trans- 
feree, the title of the transferee becomes complete as against the corpor- 
ation, and it will be liable to him for dividends. Robinson v. Bank, 95 
N. Y 637. 

In Kortright v. The Bank, Chancellor Walworth maintained in a dis- 
senting opinion, that by a transfer not on the books, the transferee ob- 
tained only an equitable right to the shares and took subject to all prior 
equities which existed in favor of any other person from whom such 
assignment was obtained. He says that any other construction would 
render the statute a dead letter. But what would have been the result 
if his opinion had prevailed? The pledging of stock as security for 
loans, which forms a large part of our vast credit system, would to a 
great extent be done away with. Absolute transfers of stock would be 
much more difficult, and thus those industries for whose success corpora- 
tions are necessary would be seriously crippled. In fact all business 
would be crippled by giving the statute such a construction. Techni- 
cally the Chancellor was right, perhaps, but in view of these results, the 
prevailing opinion based on the broad ground of public policy must have 
expressed the true intent of the legislature. 

The New York Stock Corporation law of 1890 conforms to the de- 
cisions of the courts on the subject, as it reads, ‘*that no such transfer 
shall be valid against the. corporation, its stockholders and creditors for 
any purpose, except to make the transferee liable for the debts of the 
corporation.” Laws of 1890, chap. 564, sec. 29. 


II. Tut TraNsFer AS AFFECTED BY THE STATUTE OF FRAUDS. 


The 17th section of the Statute of Frauds provides that no contract 
for the sale of goods, wares and merchandise shall be allowed to be good 
without a note or memorandum in writing. The question presented is 
whether shares of stock are goods, wares, or merchandise. This has 
been the holding in England and in New Hampshire. The contrary, 
however, is held in Massachusetts and Connecticut, the leading case 
being Tisdale v. Harris, 20 Pick. 9. It was squarely decided that shares 
were “goods” and “merchandise.” These were regarded as practically 
co-extensive in meaning with personal property. The reasoning was 
that though stock is incorporeal, there is nothing in its nature which 
should exempt contracts in respect to it from those reasonable restrictions 
designed by the statute to prevent frauds in the sale of other commodi- 
ties. Whittimore v. Gibbs, 24 N. H. 484. 


In New York such contracts for the sale of shares are clearly within 
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the statute which expressly covers all things in action. Morawetz thinks 
that a contract for the sale and delivery of a certificate of shares in the 
ordinary form, is within the English statute, on the ground that the cer- 
tificate is corporeal property. Certificates, however business men may 
regard them, are nothing more than evidences or representations of 
rights and liabilities ; and independently of those rights and liabilities are 
valuable as paper merely. Parties contracting for their sale can only 
intend to transfer the rights and liabilities of shareholders, for as be- 
tween themselves the transfer would be equally valid whether certificates 


representing the shares were in existence or not. 


IV. NEGOTIABILITY OF CERTIFICATES OF STOCK TRANSFERRED IN BLANK 
inD Havinc BLANK Powers OF ATTORNEY TO TRANSFER ON THE 
CORPORATE BOOKS. 


Such certificates are technically non-negotiable, for they are neither 
promises nor orders to pay a certain sum of money to a certain person at 
a certain time. But as by means of the blank transfer and power of 
attorney the legal title may be transferred from hand to hand by delivery 
only, no reason exists why they may not be as negotiable as commer- 
cial paper, and why bona fide holders for value may not take them freed 
from the equities of prior holders. To determine what their negotiable 
qualities are, will, therefore, be the purpose of this division. 

(a.) Wrongful transfer by pledgee to bona fide holder for value.—The 
leading case in New York, and probably in the United States. on this 
point is McNeil v. Bank, 46 N. Y. 325. The principles laid down in 
that case had been decided many years before in 22 Wend. 348, and in 
13 Mass. 106, but they were in considerable doubt until the elaborate 
opinion of Judge Rapallo in 46 N. Y., made them settled law. That 
case was an action by the original owner of the shares to compel the 
bauk, which had received them as a pledge in good faith from a broker 
for money loaned him, to surrender them. The broker held them as a 
pledgee of the plaintiff to secure a loan to them. He caused them to be 
transferred to the bank as security for a loan to him without the authori- 
ty or knowledge of the plaintiff. The opinion says: ‘‘ The true point of 
inquiry in this case is, whether the plaintiff did confer upon his brokers 
such an apparent title to, or power of disposition over the shares in ques- 
tion, as will thus estop him from asserting ‘his own title, as against 
parties who took bona fide through the brokers. 

‘If the owner entrusts to another, not merely the possession of the 
property, but also written evidence over his own signature, of title there- 
to, and of an unconditional power of disposition over it. the case is vastly 
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different from intrusting the chattel to another as mere bailee or 
pledgee. 

‘By leaving the stock with a bank transfer and power of attorney 
attached, with his brokers, he, in fact, substituted his trust in the 
honesty of his brokers for the control which the law gave him over his 
own property, and the consequences of a betrayal of that trust should 
fall upon him who reposed it rather than on an innocent holder for 
value.” 

The learned judge also places the right of disposal of the shares by 
the broker on the ground of an agent acting within the apparent scope 
of his authority. The bank was allowed to hold the stock for the full 
amount advanced by them to the broker. 

In referring to the case in 22 N. Y. 535 as not being in point, the 
judge takes occasion to say—speaking of Judge Denio’s opinion in that 
case: ‘But in no part of his learned and exhaustive discussion does he 
seek to apply its doctrine (that the assignee of a chose in action takes 
only an equitable title) to shares in corporations, or other personal prop- 
erty, the legal title to which is capable of being transferred by assign- 
ment, and the free transmission of which from hand to hand is essential 
to the prosperity of a commercial people.” 

Does not this doctrine indicate that the real reason of the decision was, 
that certificates were or ought to be, in effect, negotiable instruments, 
rather than that of estopel which is the apparent reason for the decision ? 
That the result of the decisions was to make certificates in effect negotia- 
ble, is shown by the opinion in 48 N. Y. 585, where Lott, C. J., 
says: ‘*Since the decision in 46 N. Y., certificates of stock with blank 
assignments and powers of attorney attached must be nearly as negotia- 
ble as commercial paper.” 

In Jarvis v. Rogers, 13 Mass. 106, which was a case where a friend 
of the owner of the stock had the certificate in his possession with the 
consent of the owner, having received them from one with whom the 
owner had pledged them, by paying the money advanced, the court held 
the same doctrine as in 46 N. Y. The stock had been made transfera- 
ble by indorsement by a vote of the stockholders. The case again went 
to the Supreme Court in 15 Mass. 389 on another point, and in one of 
the opinions one of the judges said that by indorsing them in blank they 
had been given a transferable quality by delivery over, and were thus 
placed on the footing of negotiable paper. To much the same effect is 
the opinion in Bank v. Lanier, 11 Wall. 369. See also Prall v. Tilt, 27 
N. J. Eq. 393. 

(b.) Purchase from trustee without notice of the trust.—Here as well 
as in the transfer of certificates by a pledgee, a holder for value without 


notice of the trust is protected. The case of Salisbury Mills v. Town- 
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send, 109 Mass. 115, states the general doctrine. One Rogers held 
the stock as trustee. He had the stock transferred from his own to 
that of another person and then transferred it to secure a debt of his 
own. The court said: ‘* The defendant, holding the stock by a bona 
fide transfer for a pecuniary consideration, was not bound to exam- 
ine the books of the corporation, or to look beyond the certificates them- 
selves, which were assigned to him, in search after the validity of former 
assignments. 

If the word “trustee ” or equivalent words followed the name of the 
stockholder on the certificate, it would be notice to a purchaser such as 
to make him take subject to the trust. In California the word “trustee” 
is held not to be a sufficient notice. 


(To be continued. ) 
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LEADING PATENT CASES. 
A Series OF ARTICLES By J. C. CLayton, Esq. 


III. Damages—Profits: Birdsall v. Coolidge, 93 U. S.; Root v. Rail- 
way Co., 105 U. S.; Tilghman v. Proctor, 125 U. S.; Rude v. West- 
cott, 130 U.S. 


Perhaps the cloudiest branch of the law of patents is that which relates 
to the ascertainment of * damages” and “ profits.” Whether the prac- 
titioner seek to prove “ profits” in equity, or ‘‘ damages” in law, he 
will encounter as fine distinctions and as vexatious obscurities as are to 
be met with in any field of law. 

Within the limits of this article and the next I can indicate but a few 
of the leading cases, and thus, suggestively, point out some of the prin- 
ciples they decide. 

For many years the only remedy in practical use for redress for 
infringements of patents for inventions was on the law side of the court, 
in an action of trespass on the case, for actual damages. If the patentee 
succeeded in this action then he was entitled, almost as of course, to an 
injunction against a continuance of the infringement, upon filing his bill 
in equity. 

But “ damages” at law in patent cases were held very strictly to be 
actual damages, that is, the actual /oss or damnification of plaintiff by 
reason of the defendant’s unlawful use of the thing patented. It soon 
became manifest that that remedy was not coéxtensive with the injury. 
For it is always difficult to determine the measure of damages, and even 
when determined it is oftentimes difficult to apply the measure. Where 
the patentee has “an established license fee” it sometimes seems that 
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the amount of that fee should serve as the measure; but not always. 
Whether or not the licenses granted were general and numerous enough 
to be deemed “ established,” or whether they were occasional or special, 
always was a difficult question. Whether or not the conduct of the 
infringer so directly caused a loss to the patentee by lessening his sales, 
or his profits, as to constitute indirect but technically ‘actual damages ” 
was a question of even greater difficulty 

It was perceived that the * profits” gained by the infringer from the 
wrongful use of the invention was often far greater than any “ actual 
damage ” that could be technically proven. 

The maxim that “no one should have advantage from his own 
wrong” was invoked in behalf of patentees. And so there arose, but 
without any direct statutory authority, the practice of granting in equity 
to the patentee “the gains and profits” derived by the defendant from 
the wrongful use of the thing patented. Sometimes the courts used lan- 
guage that implied that they regarded such defendants as trustees or 
quasi trustees, holding the profits for the patentee, who should be deemed 
a cestui qui trust; and upon that ground awarded an account to ascertain 
the gains and profits of such trustee who was ordered to pay over to the 
cestui qui trust. In the light of present decisions these views appear to 
be marked illustrations of the extravagance of “legal fictions.” Even 
when there was no ground for an injunction, and there was an adequate 
legal remedy, the courts would maintain the fiction and decree an 
account of the profits—much to the wonder of counsel bred in the fine 
logic of equity. But still many suits were brought at law for 
‘*‘ damages,” and also at the same time for an injunction and “ profits,” 
for damages were not as yet cognizable in equity. 

On the 8th of July, 1870, an act was passed, which provided that, 
‘upon a decree being entered in any such case for an infringement, the 
complainant shall be entitled to recover, in addition to the profits to be 
accounted for by the defendant, the damages the complainant has sus- 
tained thereby, and the court shall assess the same, or cause the same to 
be assessed under its direction, and the court shall have the same powers 
to increase the same in its direction as are given by this act to increase 
the damages found by verdicts in actions upon the case.” 

This act expressly affirms defendant’s liability to account for the profits, 
as well as authorizes the United States Circuit Court sitting in equity to 
award and treble any damages that the complainant has sustained in 
excess of the defendant’s profits, Rev. Stat. § 4,921. 

Under this section, where there are proper grounds for equitable juris- 
diction, a patentee may obtain, by his bill in equity, complete and ade- 
quate protection and redress—if he make out his case—and be awarded 
the actual profits, or actual damages, which (the damages) may be in- 
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LEADING PATENT CASES. 299 
creased, not exceeding three fold, by the court, where the circumstances 
of the case satisfy the court that the damages proven do not constitute 
the real measure of the injury done. 

Let us now briefly consider a few leading cases. Birdsall v. Coolidge, 
93 U.S. 64 (1876) was a cause on the law side of the court, com- 
ing into the Supreme Court by writ of error. Held, that the jury must 
assess the actual damages, to the finding of which they are strictly 
limited ; that the court has power to enter judgment for any amount above 
the verdict, not exceeding three times, together with the costs. That 
“damages are given as a compensation, recompense, or satisfaction for 
an injury actually received by him from the defendant. Compensatory 
damages and actual damages mean the same thing; that is, that the 
damage shall be the result of the injury alleged and proved, and that the 
amount awarded shall be precisely commensurate with the injury suf- 
fered, neither more nor less, whe ther the injury be to the person or 
estate of the complaining party.” 

That prior to the passage of the Act of July 8, 1870, the owner of a 
patent had his election of two remedies against an infringer; “ he might 
proceed in equity and recover the gains and profits which the infringer 
had made by the unlawful use of his invention, the infringer in such a 
suit being regarde d as the trustee of the owner of the patent, as respects 
such gains and profits; or the owner of the patent might sue at law, in 
which case he would be entitled to recover as damages, compensation 
for the pecuniary injury he suffered by the infringement, without regard 
to the question whether the defendant had gained or lost by his unlawful 
acts—the measure of damages in such case being not what the defend- 
ants had gained, but what the plaintiff had lost.” 

The same case decided that “ gains and profits are still the proper 
measure of damages in equity suits, except in cases where the injury 
iggregate of 
what was made by the respondent; in which event the provision is, that 
the complainant ‘ shall be entitled to recover, in addition to the profits to 
be accounted for by the respondent, the damages he has sustained 
thereby.’” 

Cases frequently occurred where the complainant failed to recover just 


sustained by the infringement is plainly greater than the 


‘ 
é 
718 


compensation for the invasion of his exclusive rights, even when the 
decree gave him all that the law allowed ; as when the infringer managed 
so improvidently as to have no profits, or when the products of the in- 
fringement were sold far below market value, so as to compel the owner 
of the patent to sell at a loss, or to cease the manufacture. Courts could 
not, under the former act, increase the amount of the decree, as in case 
of a jury’s verdict. Now, however, the act provides that the court shall 
have the same power to increase the decree that it had and has to in- 
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crease damages by verdict; but it is the damage part of the decree, not 
the profit-part that may be increased by the court. 

Held, also, that there cannot be any one rule of damages. Proof of an 
established license-fee is often, but not always, a safe guide for the 
instructions of the court, and the verdict of the jury; for, ‘it is believed 
to be good law, that the rule cannot be applied without qualification, 
where the patented improvement has been used only to a limited extent, 
and for a short time, but that in such a case the jury should find less 
than the amount of the license-fee.” And several cases hold that the 
circumstances warranted a finding larger than the royalty, Seymour v. 
McCormick, 16 How. 490; Dean v. Mason, 20 lId., 203. 

Where the infringement consists in making and selling the thing pat- 
ented, or in its long and extensive use, without any palliation, then the 
established license-fee is the true measure of actual damages ; but where 
the use is limited, or for a brief period, or there are other palliations, it 
would be wrong to apply arbitrarily the rule stated. Packet Co. v. 
Sickles, 19 Wall.; Burdell v. Denig, 92 U. S. 716. 

Some of the expressions in this case were subsequently moditied in 
the very able and important case of Root v. Railway Co., 105 U.S. 189. 
This case demands careful study, and is hardly adapied to abridgment, 
for it gives a full review of prior statutes and decisions relating to 
equity jurisdiction in patent cases. But we state some of its conclusions. 
It approves Livingston v. Woodworth, 15 How. 546, which held that 
the account should be restricted to the actual gains and profits during 
the time of the infringement, and should not include such gains and pro- 
fits as the master estimated the defendant might have made by due 
diligence. 

It approves the important case of Seymour v. McCormick, 16 How. 
480, in which Mr. Justice Grier said: ‘* There cannot, in the nature of 
things, be any one rule of damages which will equally apply to all cases. 
The mode of ascertaining actual damages must necessarily depend on 
the peculiar nature of the monopoly granted. A man who invents or 
discovers a new composition of matter, such as vulcanized India rubber, 
or a valuable medicine, may find his profit to consist in a close monopoly 
forbidding any one to compete with him in the market, the patentee be- 
ing himself able to supply the whole demand, at his own price. * * * 
In such cases the profit of the infringer may be the only criterion of the 
actual damage of the patentee. But one who invents some improve- 
ment in the machinery of a mill could not claim that the profits of the 
whole mill should be the measure of the damages for the use of his improve- 
ment; and where the profit of the patentee consisted neither in the ex- 
clusive use of the thing invented or discovered nor in the monopoly of 
making it for others to use, that this rule could not apply. The case of 
Stimpson’s patent for a turnout in a railroad may be cited as an example. 
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It was the interest of the patentee that all railroads should use his inven- 
tion, provided they paid him the price of his license. He could not 
make his profit by selling it as a complete and separate machine. An 
infringer of such a patent could not be liable to damages to the amount 
of the profits of his railroad, nor could the actual damages of the patentee 
be measured by any known ratio of the profits of the road. * * * 
It is only where, from the peculiar circumstances of the case, no other 
rule can be found, that the defendant’s profits become the criterion 
of the complainant’s loss. Actual damages must be actually proved, and 
cannot be assumed as a legal inference from any facts which amount not 
to actual proof of the fact.” 

It also approves the following important cases, which see: Rubber Co. 
v. Goodyear, 9 Wall. 788; Mowry v. Whitney, 14 Wall. 620; Packet 
Co. v. Sickles, 19 Wall. 611; Burdell v. Denig, 92 U. S. 716, and 
Littlefield v. Perry, 21 Wall. 205. 

In commenting upon Birdsall v. Coolidge (above considered) it says 
that so much of that case as seemed to imply that the owner of a patent 
had the election to resort to a court of equity for the recovery of protits, 
or to a court of law for damages, irrespective of any other relief of an 
equitable character, must be ‘‘ restrained to mean merely that the option 
existed to sue at law for past infringement, or seek equitable relief by 
way of prevention, the damages or profits following, as either jurisdiction 
is resorted to, each according to its kind. For if this be not so, it follows 
that since the passage of the act of 1870 an owner of a patent may re- 
cover, in a suit in equity, profits and damages in all cases, according to 
the rule above stated, without seeking any other relief whatever; the 
effect of which would be to give two remedies, one in equity, the other 
at law, merely for the recovery of damages for an injury to a legal right, 
an anomaly not to be found in any other branch of our jurisprudence ; 
and manifestly, upon such a construction, the action at law would soon 
become obsolete, as completely as if it had been abolished by legislation. 
The whole force of the change in the statute consists in conferring upon 
courts of equity, in the exercise of their jurisdiction in administering 
the relief which they are accustomed and authorized to give, and which 
is appropriate to their forms of procedure, the power not merely to give 
that measure of compensation for the past, which consists in the profits 
of the infringer, but also to supplement it, when necessary, with the full 
amount of damage suffered by the complainant, and which, if he had 
sued for that alone, he would have recovered in another forum, with 
power to increase the amount of the actual damages, as in courts of law. 
But, as the account of profits previously was the incident of the suit, 
and not its object, so now the power to award damages and to multiply 
them is added as an incident to the right to an account.” 


140 Nassau St., New York City. 
(To be continued.) 








ABSTRACTS OF RECENT CHANCERY DECISIONS. 


VAN SYCKLE, EXR., v. O'HERAN. 


(Filed August 9, 1892.) 


Contract in Writing Under Seal—Exten- 
sion of Time by Parol—Estoppel—After a 
bond and mortgage have become due, a 
promise to extend the time of payment may 
be shown by parol. 

The general rule is that such promise 
cannot be enforced, unless it appears that it 
was made upon sufficient consideration, yet 
where the action of the party to whom the 


Messrs. C. H. Van Syckel and H. B. Herr for complainant. 
Mr. Martin Wyckoff for defendant. 


sirp, V. C.: The complainants 


a mortgage which was held by the testator, in his lifetime, on lands in 
the bill described. The bond, which the mortgage was given to secure, 


had been due for many years. 

September, 1891. In the month o 
premises entered into negotiation 
defendants, for the sale to him of t 


ing to purchase the premises, provided the testator, who was then living, 


would not require the payment of 
one year, from the first of April th 


said negotiations requested Mr. Wyckoff, a counsellor-at-law and inti- 


mately acquainted with the testa 
tator that the time for payment of 


year from the first of April, 1891. He did procure such consent. 
Thereupon the negotiations for the sole and purchase of the premises 


were carried through. 
There being no doubt as to th 
the bond, which the mortgage was 


whether the complainants had a right to commence their suit to foreclose 
said mortgage before the expiration of the one year from the first day of 
April, 1891. The complainants say that the obligation being in writing 


‘and under seal, the time for the pe 


by a parol agreement. I think 
least, hold the time for performan 


tended by parol. Bigelow v. Rommelt, 9 C. E. Gr. 115; Tompkins v. 
Tompkins, 6 C. E. G. 338; Marvott v. Renton, Ib. 381; Stryker v. 


Vanderbilt, 1 Dutch. 483; Bell 
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Wyckoff, 12 Stew. 576; Measurall v. Pearce, 3 Atk. R. 92; King v. 


































promise was made was controlled by such 
promise, and he took title to the real estate 
covered by the mortgage, relying upon such 
promise, a court of equity will apply the 
doctrine of estoppel and refuse its aid to the 
mortgagee when he attempts to foreclose 
his mortgage before the expiration of the 
period named. 


in this case filed their bill to foreclose 


The bill was filed on the 25th day of 
f March, 1891, the then owner of the 
s with Patrick O’Heran, one of the 
he said premises. ©O’Heran was will- 


the mortgage which he then held for 
en next ensuing. Both parties to the 


tor, to procure the consent of the tes- 
his mortgage should be extended one 


e amount of money actually due upon 
given to secure, the only question is, 


rformance thereof cannot be enlarged 
all of the authorities, in this state at 
ce of every such contract may be ex- 


v. Romaine, 3 Stew. 28; Sharp v. 
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Morford, Saxt. 274; Stoutenburgh v. Tompkins, 1 Stock. 332; Baldwin 
v. Salter, 8 Paige 473; Lattimore v. Harsen, 14 Johns. 329. 

Again, the complainants say that if the time for performance of a 
written contract may be extended or enlarged by parol, some considera- 
tien must be shown therefor before the court will enforce such parol 
contract. The proposition thus stated is supported by the authorities. 
Parker v. Jameson, 5 Stew. 222; French v. Griffin, 3 C. E. Gr. 279, 281. 

But a court of equity will sometimes prevent parties from disregarding 
their promises, even when no consideration has accrued to them upon 
the making of such promise. If a party asking the aid of the court 
waive strict performance of his contract, and make promises to the de- 
fendant upon which the latter has acted and altered his position and it 
should appear to the court to work a hardship to the defendant and allow 
the complainant withdraw his waiver, a court of equity always applies 
the doctrine of estopel. 

In such case, although no consideration or benefit accrues to the per- 
son making the promise, he is the author or promoter of the very condi- 
tion of affairs which stand in his way ; and when this plainly appears, it 
is most equitable that the court should say that they shall so stand. 
Martin v. Righter, 2 Stock. 510; Church v. Florence Iron Works, 16 
Vr. 133; Phillipsburgh Bank v. Fulmer, 2 Vr. 55; King v. Morford, 
supra, Huffman v. Hummer, 3 C. E. Gr. 83 and 90; Stryker v. Van- 
derbilt, supra; Miller v. Chetwood, | Gr. Ch. 208; Cox v. Bennett, 1 
Green Law 165; Lee v. Hirkpatrick, 1 MeC. 264, 267; Continental N. 
Bank vy. National Bank Com. 50 N. Y. 575; Garrison v. Garrison, 5 
Dutch. 153. 

The bill should be dismissed with costs. 


FELIX T. MURPHY v. FRANZ J. KASTNER. 


Payment—Effect of Giving Receipt in Full—Principal and Agent—Mis- 
take—English Currency. 


On final hearing upon bill, answer and proofs. 


Messrs. Whitehead & Condit and Mr. Lindabury for the complainant. 

Mr. S. H. Pennington and Mr. Carl Lenz for the defendant. 

Opinion by Pitney, V. C.: 

1. A liquidated and undisputed overdue debt is not discharged by a 
simple payment of a part of what is due, through accompanied and wit- 
nessed by a receipt in full not under seal. 

2. Written authority from a creditor to an agent to “* accept, receive 
and receipt for” the amount “due him” from his debtor, and to do all things 
requisite and necessary to be done in the premises, does not authorize 
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the agent to give away a portion of the debt, or to accept a part as pay- 





ment in full. 

3. Where it becomes necessary in executing a contract made in the 
United States to ascertain the equivalent in United States currency of a 
sum of money expressed in British currency, the true and only mode, 
where none is expressed in the contract, is to count the pound sterling 
as equivalent to $4.86.6 1-2, as fixed by sec. 3,565 of the Federal Rev. 
Stat. The so-called “current rate of exchange” between New York and 





























London does not govern. 

4. Defendant authorized the complainant to sell his brewery to an 
English corporation for a consideration named, to be paid part in cash 
and part in debentures, and to give complainant for his services all the 
purchase price over $720,000, and to take his seller’s portion part in 
‘ash and part in debentures. In pursuance of complainant’s efforts the 
contract was made, in complainant’s absence, between the agent of the 
English corporation and the defendant for the sale of the property for 
$790,000, which was carried out and the consideration paid to the de- 
fendant, part in cash and part in sterling debentures payable fifty years 
from date in London. The contract between the defendant and the 
English agent provided that the sterling bonds should be counted at 
$4.88 1-4 to the pound sterling, instead of the actual equivalent of 
$4.86 6 1-2, and they were so counted in order to make up the sum of 
$790,000. Defendant consented to this through ignorance. Afterwards 
defendant made up a statement to complainant’s agents showing the 
amount received by him, in which statement he counted the debentures 
at $4.80 to the pound, that being the rate of exchange of the day, and 
the statement so made up showed that defendant had received less than 
$790,000, by about £800, and he paid the agent partly in cash and 
partly in debentures a sum less by £800 than would amount to $70,000, 
for which the agent gave a receipt in full. Held: This was a clear mis- 
take, and that in the settlement between complainant and defendant the 
latter must be charged with the bonds at $4.88 1-4, and must deliver to 
the complainant additional bonds sufficient to make up the difference. 





THE RECEIVER OF THE GRAHAM BUTTON CO. v CHARLES SPIELMANN, ET AL. 


Chattel Mortgage—Defective Affidavit—Insolvent Corporations—Right 
of Receiver to take Advantage of Invalidity. 


On final hearing upon bill, answer and proofs. 

Mr. W. B. Smith for complainant. 

Mr. C. B. Rushmore of New York for defendant. 

Opinion by Van FLEET, V. C.: 

1. To render a chattel mortgage valid against the creditors of the 
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mortgagor, the affidavit stating the consideration must show particu- 
larly how the debt on which it is founded arose. 

2. A creditor of a mortgagor to be in position to contest the validity 
of a chattel mortgage must have his debt fastened on the mortgagor’s 
property. 

3. By an adjudication of insolvency and the appointment of a receiver, 
the debts of creditors at-large of an insolvent corporation are fastened on 
its property. 

4. A deed or other instrument which is void as against creditors is void 
as against those who represent creditors. 

5. The receiver of an insolvent corporation is the representative of 
its creditors, and as such may, by suit or defense, avoid any instrument 
which is void as against them. 

6. Successfully to contest the validity of a chattel mortgage, the re- 
ceiver of an insolvent corporation is not required to show that it is fraud- 
ulent as to creditors, but all he need do is to show such facts as, under 
the statute, render it void as against the creditors of the corporation. 

7. In order successfully to contest the validity of a chattel mortgage, 
a subsequent purchaser or mortgagor must have made his purchase, or 
taken his mortgage without notice of the prior mortgage, but a creditor 
is subject to no such condition; he may know of the existence of the 
mortgage when he becomes a creditor and still have a right to contest it. 

8. The affidavit annexed to a chattel mortgage, made by a corporation, 
was as follows: ‘* That the consideration for said mortgage is the indebt- 
edness of the mortgagor to the mortgagees, consisting of a present in- 
debtedness of $1,500, and of money hereafter to be advanced by said 
mortgagees to the said mortgagor during the pendency of this mortgage, 
not exceeding in all $1,500.” Held, that this affidavit was not in accord- 
ance with the statute, and was void as against creditors and also as against 
a receiver appointed for the benefit of creditors on the mortgagee having 
been declared insolvent. 

THE BOARD OF EDUCATION OF SCHOOL DISTRICT NO. 85 OF LONG BRANCH 

. L, F. DUPARQUET AND OTHERS. 


Assignment of a Chose in Action—Notice—Attachment—Mechanic’s Lien. 





Messrs. Heisley &: Morris for the complainants. 

Mr. John E. Lanning for Louis E. Duparquet and Knot. 

Mr. John Griffin for the Griffin Iron Company. 

Mr. W. D. Campbell and Mr. Hastings of New York, for Ames Iron 
Works, Milligan & Brazo and Milan & Lewis. 

Messrs. Throckmorton &: McDermott for William J. Forbes. 

Opinion by Pitney, V. C.: 1. An assignment in language operating 
ing in presenti, of money due and to grow due from a third person, 
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effects an immediate and present transfer to the assignee of a right to 
demand and receive the money assigned without notice to the debtor; 
and after such assignment the debtor no longer owes the assignor, but 
does ‘owe and will owe to the assignee what he would otherwise owe to 
the assigner. 

2. An attachment against the assignor, issued and served upon the 
debtor after such assignment, and before notice thereof to the debtor, 
will not defeat the assignee’s right to the money. 

3. An assignment by one who has contracted to erect a building, of 
the money due and to grow due to him thereon, will prevail over a notice 
served upon the owner by a laborer or materialman after the assignment 
but before notice thereof to the owner. 

4. The office and value of notice of the assignment, given by the 
assignee of a debt or money held on deposit or in trust, to the debtor, 
depositary or trustee, is to prevent the debtor, depositary or trustee and 
innocent third parties from dealing with the original assignor as still the 
creditor, owner or beneficiary. 


PLATT v. THE ROSELAND RAILWAY COMPANY, ET AL. 
Eminent Domain— Equity—Injunction—TIrreparable Injury. 


On motion for an injunction heard on bill and affidavit, order to show 
cause and affidavits on the part of the defendants. 

Mr. John W. Taylor for motion. 

Mr. Cortlandt Parker, contra. 

Van Feet, V. C.: Held that (1) a railroad corporation organized 
under the general railroad law, cannot lawfully enter upon any land in 
which there are successive estates, for the purpose of constructing its road 
thereon, without the consent of the owners, until it has first made com- 
pensation to the owners of both the present and future estates therein. 
(2) In case a railroad corporation attempt to take land for the purpose of 
constructing its road thereon, against the will of the owner, and without 
first making compensation therefor, an injunction will be granted, though 
such taking results in no irreparable damage to the owner. 


HAND v. HAND. 


Oysters —Fish—Real and Personal Prop- under water are realty and go to the heirs 
erty—Fixtures.—Oysters planted on land and not the executors. 


A man died seized of lands leaving a widow and two sons his heirs at 
law. The sons took out letters of administration. Among the parcels 
of real estate was a piece of land covered by water held under a riparian 
grant from the state. On this had been planted oysters. The sons both 
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being administrators, differed as to the administration, and each sold 
some of the oysters. A bill for partition was filed by one against the 
other and the widow. A cross bill was inserted in the answer praying 
an account of the oysters, and the question was whether they were real 
or personal property. 

Pitney, V. C.: Held, that the oysters were a part of the realty and 
belonged to the heirs. He referred to Amos Terrard on Fixtures, *199 ; 
Comyns Digest; Title Biens, B. 139, 1 Wms. Extra 6th Ed (705) 776; 
Parlet and Bartholomew v. Cray, 1 Croke Eliz. 372. The report of the 
case is as follows: 

Trespass. 

The case was, that a man, having fishes in his pond, made his execu- 
tors and died. The defendant, being his executor, takes the fishes, and 
the plaintiff. as heir, brings trespass, and upon this matter disclosed by 
Barr, it was demurred in law and adjudged without argument for the 
plaintiff. For although it be felony to steal fish out of a dam, or pond, 
or trunk, as 18 Ed. 4, 8, yet the owner dying and leaving them in the 
pnd, they are as profits of the freehold, which the executor shall not 
have. but the heir or he who hath the water; wherefore it was adjudged 
for the plaintiff. Rol. 916, Co. Lit. 8, a; Co. Lit. 8, a. 


JAMES CONK v. J. W. KENNEDY. 
(Essex Circuit, September Term, 1892.) 


School Teacher and Pupil—Corporal Punishment—F logging—Assault 
and Battery—dJustification. 


This was an action by a pupil against the principal teacher of public 
school in Newark, to recover damages for a beating inflicted by way of 
punishment. The plaintiff alleged that the defendant, without good 
cause, beat him severely with a ruler over the leg and caused serious 
injury. ‘The defendant said the boy was insubordinate and defiant and 
that the punishment was justifiable and not too severe. There was a good 
deal of contradictory evidence and the trial occupied several days. 

Mr. Joseph A. Beecher for the plaintiff. 

Mr. Joseph Coult for the defendant. 

DepuE, J., delivered the following charge to the jury: 

GENTLEMEN OF THE JuRY: I will first eliminate from this case those 
matters that are either foreign to it or of such slight importance as to 
have only an indirect bearing upon the real issue with a view of bring- 
ing this case down to the very important question to be considered by 


this jury, and that only. 
Under the organization of the school department in the city of Newark 
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an application in a case of this sort might be made to the Board of Edu- 
cation. An effort was made on the part of the father of the plaintiff to 
have this subject investigated there. The evidence shows that a com- 
mittee of that board met for the purpose of hearing and investigating 
the subject matter of this suit. The proof is that they were willing to 
investigate, but they declined to have that investigation conducted by 
counsel and in the presence of a stenographer to take notes of the testi- 
mony that might be given before them. In that respect the conduct of 
this committee was eminently proper. A committee of the Board of 
Education is not a trial court, nor is its meetings a public occasion. It 
is simply an inquiry to be conducted informally before that board for the 
purpose of ascertaining whether it was necessary for the board in its offi- 
cial capacity to take notice of the conduct of one of its teachers. In 
such an investigation the committee properly excluded counsel, and 
there was no necessity for the presence of a stenographer. So far as 
that transaction is concerned it is wholly foreign to this case. ‘The Board 
of Education is not a party to this suit, nor was the application made to 
the board by the plaintiff in this case. 

Another subject has given rise to a great deal of testimony on both 
sides, and that is a personal conflict between the father of this plaintiff 
and the defendant, following close upon the occurrences that are the 
subject matter of this controversy. The plaintiff was no party to that 
conflict, nor does that conflict enter into the record in this case. Its only 
bearing in this suit is its effect on the question of the credit to be given 
to witnesses. 

I turn now to the important question in this case, and that is to the 
issue that is on this record; the suit being brought by a pupil in a school 
against a teacher for an assault and battery committed by the teacher 
while the pupil was under his charge. That is the only issue to be dis- 
posed of in this case, and it is an issue of more than ordinary importance 
not to the parties so much, but to this community, as an investigation 
into the rights of a teacher to resort to methods of discipline that he may 
select, and the right of a child to be protected from the improper exer- 
cise of the authority of the teacher over him. That question in every 
community is one of an importance that it is impossible to exaggerate or 
over-estimate. It is unnecessary for me to dwell upon the importance 
of our common school system. The public moneys appropriated for the 
maintenance of the common schools are the most potent demonstration of 
the value of the common schools. As I said in your hearing the other 
day, the co-education of all classes in the community, so that when boys 
grow up to manhood, whatever their circumstances or situation in life 
may be, having been brought together in youth, and taught the same 
principles and governed by the same discipline, they may, when they 
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reach the years of maturity, take part in the government and control of 
society and of public affairs. That is the advantage of the common 
schools. We have no reason to be specially proud of our City Hall as a 
public building, although the Mayor and Common Council and other 
city boards have their location there; but our school houses are matters 
over which every citizen has a gratified pride—our school houses and 
the system of public instruction maintained in this city. 

Now, gentlemen, in order to conduct these schools, discipline is neces- 
sary, a discipline that under the law, and under the circumstances, 
would make these places of co-education proper places for boys and girls 
of every position in society. The right to discipline is given to the 
teacher, not for his own gratification nor for his own benefit; it is a 
power that is conferred upon him for the maintenance of order and for 
the conduct of the schools that are under his charge. The law confers 
upon teachers the right to discipline, either by reproof, suspension, or by 
other methods of punishment, to the end that I have referred to. And, 
gentlemen, this discipline must be left in the hands of the teacher. With 
900 pupils in the charge of one principal, he could not be expected to remit 
to the parents of the scholars the enforcement of the discipline of the 
school. Nor could he resort to suspension or expulsion, for the reason 
that that would defeat the very object of the maintenance of public 
schools. ‘The expulsion of a scholar from a public school, without the 
best causes, would give rise to an application to the court by mandamus 
to reinstate him. The discipline, whatever it is, is to be resorted to by 
the teacher, at the time and under the circumstances when an occasion 
arises for discipline. All the authorities, as well as public sentiment, 
are in that direction. 

Now, how shall that discipline be exercised? At common law—the 
law under which, probably, we were raised—a teacher in a public school 
was regarded as standing, for the occasion, in the place of a parent, with 
the power to exercise discipline over the pupil—the books say as a 
parent: I say not; I say to some extent, as a parent might be called 
upon to discipline his child. So that at the common law, in order that a 
teacher should be justified in resorting to discipline, there must in the 
first place be an occasion to discipline. In the second place, where he 
resorts to punishment of any kind it must not be cruel nor unreasonably 
severe, having regard to the conduct of the pupil, his age, health, con- 
dition of strength and also the discipline of the school under the princi- 
pal’s charge. You know, gentlemen, that for the slightest want of atten- 
tion on the part of a scholar, the slightest slip, there came, probably, a 
rap of some sort that would be regarded as corporal punishment. The 
discipline of the schools was maintained in that way; and if there was 
an occasion for it the teacher, in his discretion, could select the mode of 
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punishment, corporal or otherwise, only restrained by the qualifications 
I have mentioned ; that is, that the punishment must not be cruel or un- 
reasonably severe, having regard to the age, circumstances and health 
of the pupil at the time the punishment was inflicted. 

The first question in this case is whether that common law rule has 
been modified, and the extent of its modification. 

Under the charter of the city of Newark, which was passed in 1857, 
the whole subject of education was delegated to a board called the Board 
of Education, composed of commissioners selected by the people in such 
a manner as to exclude all political consideration in the selecting of the 
commissioners, and to make, as I recollect the law at that time, an equal 
division. The board was an incorporated body. It was a department 
of the city government within its own sphere independent of any other. 
It had the absolute, unlimited control of the whole subject of common 
schools in the city, with discretionary powers conferred as broadly as it 

yas possible that language should express ; and among other powers that 
were conferred on this Board of Education was the power to adopt regu- 
lations ‘for the government of schools.” In March, 1867, the legisla- 
ture passed an act entitled “‘An act to establish a system of public 
instruction.” That act was a radical overturning of everything, in a 
legislative sense, that preceded the time of its passage, and it was de- 
signed to make a uniform and efficient mode of conducting the public 
schools. It created boards, established offices, made provisions for reve- 
nue, and regulated the whole subject of common schools in the city. It 
was an act that, if it had force in cities, superseded entirely the educa- 
tional system that was in force in large cities and established for cities a 
system of common school education by school districts such as are 
known in the rural districts of the state of New Jersey. But 
this act in its repealing clause provided ‘“ That all acts and part 
of acts heretofore passed, of a general character on the subject 
of public schools, are hereby repealed.” The act that created the 
Board of Education in the city of Newark, was not an act of a gen- 
eral character within the meaning of this provision. It was a special 
law incorporating the inhabitants of the city of Newark into a city. That 
act contained in the eighty-first section this provision: ‘ That no teacher 
shall be permitted to inflict corporal punishment upon any child in any 
school in this state.” 

Now, although the qualified language of that repealer left the system 
of school government and management in the large cities untouched, if 
this act stood alone, in my judgment that provision would be in 
force in this city, for the reason that it created a regulation not inconsist- 
ent with the government of the schools in this city by its lawfully consti- 
tuted board under the city charter. But at the same session of the 







































itions 
yr un- 
iealth 


le has 


1857, 
Board 
| such 
of the 
equal 
tment 
other. 
mmon 
as it 
s that 
regu- 
‘visla- 
public 
a 
as de- 
public 
reve=- 
y. It 
-duca- 
ities a 
is are 

But 
| part 
ubject 
-d the 
a gen- 
special 
That 
eacher 
in any 


system 


hed, if 


be in 
onsist- 
eonsti- 
of the 











CONK V. KENNE 304 


legislature, twenty-one days after this law was passed, and when ‘its 
scope was discovered, the legislature adopted a joint resolution, a legiti- 
mate method of legislation, by which they put a construction on the act 
to which | have now referred. The recital of that joint resolution is that 
‘¢ Whereas, there are Boards of Education established by law in the cities 
of this state which have had conferred upon them the power of making 
by-laws or regulations in regard to the government of the schools within 
their jurisdiction respectively; and whereas, since the passage of the act 
approved March 31, 1867, entitled ‘An act to establish a system of 
public instruction’ ” (the act I have referred to), *‘ doubts have arisen as 
to whether such by-laws or regulations, or some of them, have not been 
altered, abrogated or repealed by virtue of said act, therefore, be it re- 
solved by the Senate and General Assembly of the state of New Jersey, that 
the aforesaid * * shall not be construed to repeal, abrogate or other- 
wise impair any of such by-laws or regulations heretofore adopted by 
any Board of Education created by the act of the legislature in any city, 
borough or town within this State, but the same shall be held to be as 
valid and effectual as though said act had not been passed.” 

This joint resolution, as a matter of construction, not only removed 
any doubt that might be entertained as to the language of the act in ac- 
cepting these by-laws, but it validated them, and it gave to these by- 
laws in the city of Newark and elsewhere the force and effect of a legis- 
lative statute. 

The evidence further shows that at the time of the passage of this law 
there was a regulation of the Board of Education of this city on the sub- 
ject to which your attention is now being directed—the right to resort to 
corporal punishment in the public schools. That regulation was adopted 
on the 30th of December, 1864, and remained as it was then adopted 
down to the time when this act was passed. The fifteenth rule adopted 
at that time provides that “ corporal punishment may be inflicted for 
willful neglect or insubordination, by the principal alone.” The only 
change or modification of that rale that there has been since was by 
dropping the words “willful neglect,” and allowing the by-law to stand: 
“Corporal punishment may be inflicted for willful insubordination by the 
principal alone. He skall keep a record,” ete. 

Now, that by-law, “Corporal punishment may be inflicted for willful 


? 


insubordination,” is a law applicable to the public schools in this city, and 
the question arises as to the construction of the language of that regula- 
tion. 

It will be observed that prior to the passage of this joint resolution 
construing the act of 1867 the legislature had, in my judgment, prohibited 
corporal punishment in all the schools of this state; and when it passed 
this joint resolution and validated and made a law the by-law and regu- 
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lation of the Board of Education of this city on that subject, it did not 
overturn or supersede entirely the language contained in the act of 1867. 
In other words, it did not go back to the common law discretion to resort 
to corporal punishment for every act requiring discipline ; it qualified 
the right to resort to corporal punishment under certain circumstances, 
and that is where it is resorted to by a teacher as a punishment for an 
act of willful insubordination. 

The word “ willful” is a word that is constantly used in our statutes, 
more especially in the criminal statutes, and it has a meaning that is en- 
tirely settled. Any act that is done intentionally is a willful act. The 
word “ willful,” as used in a statute, is used as distinguished from acci- 
dental or involuntary. I quote the language of a decision of a court of 
this state in the construction of a statute that made it an indictable 
offence to. do a certain act willfully : ‘‘ Wherever it is done intentionally 
as distinguished from accidentally or involuntarily, the act is willful, and 
it is within the meaning of this act.” 

That this act done by this boy, for which he was punished, was a will- 
ful act is undisputed ; he intended to do it. 

Now, what is the meaning of this other word, “insubordination?” 
The use of the word implies a restriction on the right to resort to cor- 
poral punishment in schools. Insubordination is a word that has a very 
general signification, excluding the idea of mere trivial acts on the part 
of the person to whom the expression is applied. It is defined in the 
dictionary as “resistance, disobedience to authority, disorder,” and 
among the definitions given in a dictionary generally used the meaning 
is “unruly, riotous, seditious, disorderly, turbulent.” And as applied 
in this regulation it implies a prohibition as to mere trivial offences com- 
mitted by the scholar, but gives to the teacher a right to resort to that 
mode of punishment for acts that seriously interfere with the good order 
and discipline of the school. If an act done by a pupil intentionally be 
of such a character as under the circumstances would be considered as 
disorderly in the sense in which I have defined it, it is within the author- 
ity conferred by that statute. 

Now, a few words in regard to the application of this regulation to 
this case. 

The evidence shows that on the occasion in question Miss Umback, 
who had charge of this room, in which there were forty-five scholars, was 
absent and that a Miss Whitmore, another teacher, took her place on 
that day. The evidence shows that in the course of the forenoon of the 
first day that Miss Whitmore was there, the boys engaged, I think I may 
assume from the evidence, pretty generally in the throwing of what is 
called spitballs. The proof is that the plaintiff had a seat on one side of 
the teacher, and Miss Bertha Woodruff was seated among the girls on 
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the other side. The evidence shows that the plaintiff engaged in the act 
of disorder, and that for some reason that is not explained he passed be- 
hind the teacher, took from the waste-basket a slip of paper, made his 
spitball, went to where Bertha was seated, and fillipped it in some way 
in the face of this young girl. She says it struck her in the eye. That 
he did that intentionally is undisputed. There is controversy in the 
evidence as to whether, in doing that act, he used a rubber band to pro- 
ject it with more force; but giving to that transaction any phase this 
evidence will admit, it was an act of disorder, and it was an act that 
could not be otherwise than personally offensive to the person who was 
made the victim of the act. The indignity of throwing a spitball into a 
young girl’s face is one that was calculated to exvite her. The evidence 
leaves it unquestioned that that was a willful act within the meaning of this 
statute. The evidence further shows that the defendant was not present 
at the time this occurrence happened; that Bertha got permission from 
her teacher, and went down and reported the act to the defendant. The 
first information he had was information that came from her. She came 
there with her handkerchief to her eye and made the complaint. Bertha 
was sent for James, and James and Bertha came down into the room to- 
gether. There is also some conflict in the evidence with regard to what 
took place after Bertha and James came down into the room. Bertha 
says this: [The Judge here read from Bertha’s evidence to the effect 
that James first denied and then confessed the act, with some prevarica- 
tion about the attending circumstances, and that he gave some imperti- 
nent answers, whereupon, she said: ‘‘ Mr. Kennedy took him by the arm 
and took the stick and hit him over the leg.”] 

The defendant describes the plaintiff’s conduct at that time as being 
characterized by the highest degree of insolence to a teacher—defiance. 
The boy says that, on the contrary, his conduct was submissive as was 
possible under the circumstances; that he told how the thing happened, 
and admitted frankly that he did it intentionally, and that this punish- 
ment was administered without any want of respect on his part. These 
are questions of fact, geutlemen, that you are to settle from the evidence, 
and when you determine what the evidence is, then decide whether what 
was done was an act of insubordination on the part of the plaintiff within 
the illustration | have given you—so disorderly as to interfere seriously 
with the good order and discipline of a school; whether it was such an 
act as, if it could be tolerated in one boy, ought to be tolerated in all the 
others, or whether it was an act done under circumstances and at a time 
that in your judgment would make it an act of insubordination within 
the meaning of this rule. We are all interested in the common schools. 
We are all interested in the maintenance of that order which gives dig- 
nity and respectability to our schoolhvuses and to the conduct and man- 
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agement of the persons who are there as pupils. Decide from the 
evidence what occurred, and then determine the question whether it is 
within the power conferred by this by-law—whether it was an act of 
willful insubordination such as the by-law authorized the teacher to 
resort to corporal punishment as a means of discipline. When you have 
reached that question, you have reached the first stage in the final dispo- 
sition of this case; and if within this by-law, then this defendant is justi- 
fied, unless on that occasion the punishment was either cruel or inflicted 
with an unreasonable degree of severity, having regard to the age of the 
defendant and his condition at the time the punishment was inflicted. 
That, in my judgment, may be the important question in this case. It 
is certainly important on the questions of fact to be found by the jury if 
this was an act of willful insubordination. 

Now, what is the evidence on this point? In the first place, there is 
the production of that rattan which is before you, which was used to 
effect this punishment. You also have the evidence with regard to the 
appearance of this boy’s leg when examined by his mother and his father 
at noon, the examination then being confined to the removal of the stock- 
ing from the leg below the knee; and you have the evidence with regard 
to the appearance on the boy’s person on that evening when he took off 
his clothes to go to bed; and the other evidence that has been given with 
regard to the appearance of the boy’s leg a number of days, I think 
eight days, after the occurrence in question, according to the testimony 
of Mr. Hood and a number of other witnesses. 

Then you have, in addition to that, the fact that this boy was unwil- 
ling to make complaint. There is some controversy as to what he did at 
that time. ‘The teacher says he took his punishment like a man; he says 
that he cried. I don’t remember what Bertha says on that subject, but 
the evidence is that he was quite unwilling that his father should know 
it. His sister went home at noon and gave the information. The ex- 
amination of the boy’s leg was had that afternoon during the recess. He 
returned to school, remained there through the day and resumed his place 
the next day, and continued in that department until, in the regular 
course, he was promoted to another department in the school The evi- 
dence is that no remedies were applied but bathing the wounded places 
with water. 

Two questions: Did the defendant have a right under this regulation 
to resort to corporal punishment at all? 1 have told you under what cir- 
cumstances his resort to corporal punishment would be legal. [f it was, 
then did he carry this punishment to an unreasonable extent, either in 
the cruelty of the punishment inflicted or in the unreasonable severity 
of the blows he inflicted on the plaintiff? 

If on either ground the defence is not sustained, the next question will 
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be the assessment of damages. I leave that wholly in the exercise of 
your judgment to give such sum as would be compensation to this boy, 
and such a verdict as, if this act is condemned by you on either 
ground, would in your judgment be a proper verdict. 

No further than that can the court aid the jury in the settlement of the 
question that I am now considering. 

As I have no doubt you have observed during my remarks, and prob- 
ably during the trial, the case is one that has attracted my attention very 
closely. When the case was moved I thought it was an ordinary assault 
and battery case, that would as well be tried anywhere else as in this 
court, and that here could be turned over with a considerable amount of 
expedition. But as the case was developed, as the scope of this defence 
and the problem of the relative rights of teacher and pupil developed 
themselves in this case, I concluded that, important as the cases will no 
doubt be that we shall try this term, none of them are matters of greater 
public interest than this—involving as it does the maintenance of our 
common schools; the establishment of a precedent that shall give to 
teachers that authority which will enable them to make our common 
schools proper places for children, male and female, of all conditions of 
life. to be co-educated on the one side, and, on the other side, that no act 
of punishment on the part of a teacher, which the law forbids, shall be 
allowed to go unrestrained. I have no doubt that your verdict in this 
case will be regarded in this community as of more general importance 
than any verdict that will be rendered at this term. 

I have excluded everything with regard to the Board of Education on 
the subject of investigation by that board, and everything with regard 
to the controversy between this father and the defendant, because I 
desire to bring this case down to the narrow issue that I have mentioned. 


RICHARD COATS v. THE DELAWARE, LACKAWANNA AND WESTERN RAILROAD 
COMPANY. 


(Essex Circuit Court, August 15, 1892.) 


Limitations — Action for death— Action years, does not affect the limitation of 
against Railroad Companies.-The act of twelve calendar months in the act of March 
March 25, 1881, limiting action against rail- 3, 1848, giving a right of action for death. 


road companies for personal injuries to two 


On motion to strike out plea. 

The declaration in this suit alleges that on April 11, 1890, the defend- 
ants operated a railroad through the city of Orange ; that Scotland street 
of said city, runs parallel to the railroad, and that the tracks of the rail- 
road are not fenced at that point; that the defendants run engines and 
trains of cars on their railroad at that place; that plaintiff’s infant son, 
while crossing the tracks at that point, was on that day struck and killed 
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by a locomotive; that the defendants employed unfit, careless and im- 
proper servants upon their engines, cars and tracks, and that the acci- 
dent resulted from the employment by defendants of such unfit persons 
and through their negligence. 

It then contained allegations of kinship and that plaintiff is admin- 
istrator. 

The second plea was that the cause of action did not accrue within 
one year after the time of the injury. 

The suit was begun March 9, 1892, which was more than twelve cal- 
endar months after the death. 

By the act of March 3, 1848, Revision, page 294, it is declared that 
“whenever the death of a person shall be caused by wrongful act, neg- 
lect or default, suit will lie against the person or corporation which 
would have been liable if death had not ensued, provided that every 
such action shall be commenced within twelve calendar months after the 
death of such deceased person.” 

Mr. Edgar F. Randolph moved to strike out the second plea. 

He argued that the act of March 25, 1881, by implication extended 
the time of limitation to two years. This act (Sup. Rep. 824) declares 
that all actions hereafter accruing for injuries to persons caused by the 
wrongful act, neglect or default of any railroad corporation owning or 
operating any railroad within this state, shall be commenced and sued 
witnin two years next after the cause of such actions shall have accrued 
and not after. 

Mr. Randolph insisted it could not have been intended to grant longer 
indulgence in case of loss of limb or other bodily injury than in case of 
loss of life, and that the word “ injury ” in this statute, must be construed 
to include injury resulting in death. 

Mr. Flavel McGee contra. 

Depvur, J., said (orally): At common law no action of this sort could 
be maintained; the action itself is purely a creation of the statute. At 
common law and independent of this statute, an action against a 
corporation for personal injuries by the wrongful act,neglect or de- 
fault of any railroad company, whether it consists in injury to per- 
son, or injury to property, if the action was maintained at common 
law, might be brought within a period of six years ; and this act of 1881 
was obviously passed for the purpose of reducing the limit of time with- 
in which actions of that character, depending upon the rules of the 
common law, might be brought. There is a large class of injuries to 
persons and property maintainable at common law, which were within 
the six years limitation that would be covered by the act now in ques- 
tion. There is no necessity then of extending the provisions of this act to 
the death act in order to avoid the consequences of giving no effect to a 
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legislative provision. This legislative provision may have full effect, 
and embrace a considerable class of cases, without applying it to the 
statute which gives (what did not exist at common law) a liability for an 
injury which resulted in the death of the deceased. The two statutes 
may stand together, and under a primary law in the construction of 
statutes, whenever circumstances of that character exist, the new statute 
being capable of having independent operation, the latter will not operate 
to repeal the former. That, to my mind, is a conclusive answer to the 
objection taken to this plea, if this be a suit under the statute that gives 
an action in case of death. 

Besides that, the titles of the two acts, if it were necessary to resort 
to that, afford a rule of construction less fundamental than the one I 
have mentioned which would seem to me also conclusive on this subject. 
The act which gives a right of action in a case of this sort, is entitled 
‘“‘An act to provide for the recovery of damages in cases where the death 
of a person is caused by wrongful act, neglect or default.” Now, this 
act provides that, ‘‘ Whenever the death of a person shall be caused by 
wrongful act, neglect or default, and the act, neglect or default is such 
as would, if death had not ensued, have entitled the party injured to 
maintain an action,” 
the corporation which, would have been liable if death had not ensued, 
shall be liable to an action for damages,” provided the action shall be 


ete., ‘then in every such case the person who, or 


brought within twelve calendar months. 

If this be a suit against the company under the death act, I think this 
plea is good. If it be an action to recover damages for the wrongful act 
or default, maintainable at common law prior to the passage of the act of 
1848, it is within the limitation of the act of 1881; the period of the 
limitation in that case is fixed by the latter act. 

The motion to strike out the plea is denied. 


ABSTRACT OF A RECENT CHANCERY DECISION. 


FRED W. FIRTH v. LIZZIE FIRTH. 
(Court of Chancery of New Jersey. Filed August 2, 1892.) 
Divorce—Domicile—J urisdiction. 

On ex parte hearing on petition, Master’s report and proofs taken be- 
fore a master. 

Mr. S. W. De Witt for petitioner. 

(Syllabus of Opinion.) 

Van FueeEt, V. C.: The petitioner in a suit must, to entitle himself to 
a decree where the only ground of jurisdiction is that he was a resident 
of this state when he brought his suit, prove that fact by clear and con- 
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vincing evidence. If the evidence leaves it in serious doubt the court 
will refuse to act. 

The domicile of origin is retained until another is acquired. 

After a person has abandoned his domicile of origin his domicile will be 
considered to be in that place in which he has voluntarily fixed his habi- 
tation, not for a mere temporary or special purpose, but with a present 
intention of making it his home, unless or until something which is un- 
certain or unexpected shall happen to induce him to adopt some other 
permanent home. 

The actual intention of the person whose domicile is in dispute is, in 
most cases, a fact of great importance, but the best and most trustworthy 
evidence of it is found, as a general rule, in his acts rather than in his 
declaration. 


— <2 og —____—___ 


DECISION IN PENNSYLVANIA ON THE READING RAIL- 
ROAD DEAL. 

A preliminary decision has been rendered by the Northampton County 
Court of Common Pleas, at Easton, Pennsylvania, in the suit brought in 
June last, by certain stockholders of the Lehigh Valley Railroad Com- 
pany to restrain the Philadelphia and Reading Railroad from operating the 
Lehigh Valley, and asking that a receiver be appointed for the latter 
road. The application was denied. The complaiuants contended that 
the lease made by the directors of the Lehigh Valley Railroad Company, 
of that company’s property, including all its franchises except the fran- 
chise of being a corporation, to the Philadelphia and Reading Railroad 
Company, was “not within the ordinary management ” of the company, 
and therefore not within the powers of the directors to make it, and that 
the lines of the Lehigh Valley and Philadelphia and Reading railroads 
were at the date of the lease ‘‘ parallel of competing,” and therefore the 
lease was in violation of article 17, section 4, of the constitution, which 
provides that ‘ no railroad corporation shall lease or purchase the works 
or franchises or in any way control any other railroad corporation own- 
ing or having under its control a parallel or competing line.” Under the 
lease it may be remembered the Philadelphia and Reading entered at 
once into possession of the property, and has been in the exclusive pos- 
session and control of it ever since. The court said that to restrain the 
company by injunction from using the property would do the complain- 
ants no good, while it would work incalculable injury to the Philadelphia 
and Reading Railroad Company, and that under the circumstances the 
court had no power to interfere by injunction. The court further 
remarked that it was only at the threshold of the case as yet, with no 
pleading even but the bill, and therefore with no well defined issue, and 
with a mass of hastily prepared affidavits which hardly rise to the dig- 
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nity of evidence, and that if an injunction were granted it would preju- 
dice the case. 

“On the evidence before us,” said the court, “let us contemplate for 
a moment what it is the complainants are asking for. They are asking 
for a decree that would at once, and necessarily for a considerable time, 
stop every locomotive and close every shop and station on and along 
every line of railroad in the whole Lehigh Valley system. That, stand- 
ing alone, would be an energetic measure, but the Lehigh Valley Rail- 
road is only one of eight large corporations combined under one manage- 
ment and constituting one system, with an aggregate capital of millions 
and millions of dollars. All these corporations are made defendants in 
the present bill, and would be directly and deeply affected by the de- 
cree asked for. And then, too. the injury to the public must not be 
overlooked, growing out of the interruption of transportation and the 
danger to life consequent on the sudden and wholesale changes in the 
running of trains that would be rendered necessary by such a decree. 
When we reflect on these things and consider further the possible dis- 
turbance of the market values of the stocks involved, and that financial 
panic has been precipitated for less cause, we stand almost appalled in 
the presence of the great power we are invoked to exercise. We venture 
to say that no decree at all approaching the one proposed in disastrous 
and far-reaching consequences was ever made by a court of justice on a 
preliminary motion where, as here, the right of the complainants was 
questioned on every ground on which they put it.”—National Corpora- 
tion Reporter. 
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OUR PORTRAITS-S. H. GREY, ESQ. ; He had worked on to the last and took an 
Every member of the Bar will be pleased | acs wit cern re agitated " John’s 
to have the fine portrait, presented by the arish and of the Diocese of New Jersey. 


: ‘ aa It is now nearly sixty-two years since h 
JOURNAL in this number, of Samuel H. , . ’ snags 


: a : 2 was admitted to the bar in the No- 
Grey, Esq., the well-known leading lawyer 4 : 
vember term, 1830, and all that time 


of South Jersey. Our sketch of Mr. Grey 


° aa . P he has devoted himself with persistent 
is necessarily deferred until next month. 


energy to his profession. It is now more 


~s than forty years since he was appointed to 
CHANCELLOR WILLIAMSON -< 


STRICKEN, 


the office of Chancellor, which he held 
from 1852 to 1859. By the strength and 

The venerable ex-chancellor was stricken | acuteness of his mental faculties, by his 
with paralysis on Sunday morning, October | learning in the law, by his persuasive- 


2. The stroke came just as he was putting | ness as an advocate and by his unconquer- 
his hand in his pocket to give his little | able persistency he has been eminently suc- 
granddaughter some money for the offertory | cessful at the bar. His last days will be 

church. It came suddenly and while he | watched with respectful and affectionate in- 
still kept unabated, his interest in the affairs | terest by his juniors at the Bar, as well as 
on the Bench, 


of his profession and also of the church. | 
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FROM THE LONDON GLOBE. 


very extraordinary observations 





Some 
were made the other day by a judge whose 
name we forbear, for obvious reasons to pub- 
lish. At an assize town not very far from 
London a prisoner was brought before him 
charged with assaulting a girl and attempt- 
ing to commit suicide. Having sentenced 
him to several months’ imprisonment for 
the first offense, the learned judge inflicted 
upon him another term, to run concurrently 
with the other, for having tried to destroy 
his own life, and addressed the prisoner in 
these terms: “I am compelled to punish 
you for having attempted to put an end to 
your existence, although the world would 
not have had any cause to miss you if you 
had carried out your intention. If, after 
you have served your term of imprisonment, 
you still have any desire to rid the world of 
your presence, I would only ask you not to 
bungle, but to do it properly.” These 
scathing words were fully deserved, but it 
is more than doubtful whether judges are 
entitled, in the interests of the dignity of 
the law, to employ such language. 


IT WAS YANKEE LAW. 


Soon after he began practice in Pike, 
along in 1868 or 1869, Capt. Morrow was 
pitted against A. L. Loucks, of St. Louis, in 
a case before a Justice of the Peace up in 
Pike Township, where a lantern is needed 
in broad daylight to find a Republican. 
Somehow the climate of that rich end of 
Pike is not conducive to the health of Re- 
publicans, and like hens’ teeth they are ex- 
tremely scarce. Morrow had no case, but 
he had what frequently is just as good—the 
closing speech. Loucks made a great dis- 
play of reading the law from a lot of books 
he had with When 


same he spoke about almost everything ex- 


him. Morrow’s turn 
cept the case, and wound up by saying: 
“Gentlemen of the jury: Mr. 
couldn’t find any Missouri law to back him 
up. He is a New Yorker and all this stuff 


Loucks 


he has been reading was manufactured in 
New England. The book speaks for itself, 
and shows that it was published in Boston, 
Mass. Such highfalutin law may do for 
Yankees, who live on baked beans and cod- 
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fish, but it is an insult to your intelligence 
to try to ram it down the throats of honest 
Missouri farmers. It won’t do for this lati- 
tude—as I hope you will show by your ver- 
dict ” 

As most of the jury had spent considera- 
ble time in Gratiot Street Prison and on 
Johnson's Island, they agreed with Morrow 
and knocked Loucks and his client higher 
than Gilderoy’s kite. 


NOT GUILTY, BUT— 


Rastus had no business in New York at. 
all. He was an old time darkey, one of the 
shiftless and ragged sort, a type of the coun- 
try negroes that drift into Atlanta or Mobile 
or Savannah. 

He stood up in a bewildered fashion when 
his case was called, only remembering that 
he had been told to plead not guilty. 

“Jedge,” he began obsequiously, “ I’se not 
gui—” 

“Hold on,” said the officer at his elbow, 
“you'll have a chance in time.” 

“ Erastus Mobley,” called the Judge from 
his docket, “are you guilty or not guilty ?” 

“Yasser, yasser, es—” 

“Guilty?” 

“No, ser, Jedge. 

“Then what did you say?” 


No, ser, ez—” 
“T say, w’en 
’Rastus. 

“ Well,” smiled the Judge, “are you guil- 


yasser, Jedge, you say 


Dat’s me, sir. Yasser.” 
ty or not guilty ?” 

“T’se not guilty, Jedge. Lawyer he say 
dey ain’t no proof ergin me.” 

Rastus stopped and turned abruptly in 
The old 


negro bent over to listen to the whispered 


response to a tug at his coat tails. 


instructions of his lawyer, and then straight- 
ened up and faced the Court again. 

“Not guilty, ser,” he announced. 

“Not guilty, eh?” 

“ No, ser, but-—-Judge, I do hope you’ll be 
ez light on me ez yer kin, ser.” 
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Lawyers’ Reports. Annotated. Book XV. 
All current cases of general value and 
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annotation by Robert Desty, editor. 
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